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Current Topics. 
A New Chancery Judége. 


LIONEL LEONARD COHEN, K.C., whose appointment to a judge- 
ship in the Chancery Division of the High Court of Justice was 
announced last Saturday, is well known for his learning and 
experience in company law and practice. His outstanding 
ability and considerable personal charm combined to render 
him popular with both branches of the profession, and_ his 
popularity will be enhanced rather than diminished with his 
elevation to the Bench. The new judge is the son of the late 
Sir LEONARD LIONEL COHEN, K.C.V.O. He was born in 1888, 
and was educated at Eton and New College, Oxford. He was 
called to the Bar at the Inne Temple in 1913, and took silk in 
1920. He became a Bencher of Lincoln’s Inn in 1934. On 
the outbreak of the present war he was appointed a member 
of the General Claims Tribunal under the Compensation (Defence) 
Act. The shortness of the interval of time between the date 
when the vacancy occurred owing to the sad death of the late 
Mr. Justice FARWELL and the appointment of the new judge 
is an indication of the opinion of those most qualified to appreciate 
the position of Mr. COHEN at the Bar. The new judge will be 
called upon to dispense equity, and although the principles of 
that branch of our jurisprudence are much better settled than 
they were when the Chancellor was the keeper of the King’s 
conscience in fact as well as in theory, its application to the vast 
and complex organisation of modern life still demands a high 
sense of moral values. It is interesting therefore to note that 
the new judge was brought up in and professes an ancient religion 
which gave the world one of its greatest codes of morality and law. 
All his friends and admirers will wish him well on his appointment. 


Easter Law Sittings. 

THE new term began on Tuesday, 4th May, and the lists do 
not show any sensational change in the volume of litigation as 
compared with the corresponding period of last year. As against 
last Easter term’s 345 actions in the King’s Bench Division, there 
are this term 335 actions. The long non-juries number 145, an 
increase of thirty-five over last year’s figure, while the short 
non-juries decrease by thirty-two to 184. There are only two 
commercial cases, as against fifteen last year. There are ninety- 
eight cases in the Divisional Court, as against ninety-three last 
year. The number of cases in the Revenue Paper has increased 
from thirty-four to forty-eight, while that in the Special Paper 
has decreased from six to four. In the Chancery Division there 
are twenty-two actions in the Witness List, thirty-five in the 
Non-Witness List and twenty-one assigned and retained, and 
the total of seventy-eight is eight less than the figure last year. 
There are forty-six company matters. Divorce causes number 
2,261. an increase of 707 over last year. Of these 1,346 are 
undefended and 915 defended suits. The appeals number 147, 
an increase of thirty-five over last year. Ten are from the 
Chancery Division, ninety-five from the King’s Bench, including 
twenty-two in the Revenue Paper, and ten are from the Probate, 
Divorce and Admiralty Division. There are twenty-eight appeals 
from county courts, as against forty-two last year; five of them 
are workmen’s compensation appeals, as against nine last vear. 


Rural Housing. 

THERE is plenty of evidence that the Government is taking 
housing problems seriously. Not least of recent indications is 
the fact that they have authorised preliminary arrangements 
for the erection of a limited number of new cottages for selected 
agricultural workers in places where, owing to increased food 
production, the need is most acute. Another aspect of the 
housing problem in rural areas is dealt with in a circular sent 
by the Ministry of Health on 5th April to county councils and 
rural district councils stating that, while no specific priority for 
house repairs (apart from repair of war damage) is possible, some 
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progress might be made with limited works of repair and 
reconditioning, by the wise use of such labour as is still left in 
rural areas and not required for schemes of special priority. 
Local authorities are therefore asked to consider, as a matter of 
urgency, what steps can be taken in each district to bring about 
an improvement. The Minister thinks that the general interests 
will best be served by using the limited supplies of labour and 
materials to secure the essential minimum of repair to the largest 
possible number of houses rather than by concentrating on the 
more fundamental improvement of a few. Fitness for habitation 
must be judged on a war-time standard and the standard of repair 
aimed at might be that of extended first-aid repairs to a war- 
damaged house. A special effort, it is stated, should be made to 
remedy leaking roofs. Repairs on this standard are unlikely. 
save in exceptional cases, to approach the limit of £100 a house 
beyond which a licence is required from the Ministry of Works. 
Notices requiring owners to carry out repairs should not, 
therefore, normally entail any application for a licence. The 
circular refers to the ample statutory powers of local authorities 
under ss. 9 and 11 of the Housing Act, 1936, and under the 
Public Health Acts to require owners of dwelling-houses to carry 
out repairs as well as under Defence Regs. 68A and 68A4. 
Authorities may, it is added, be loath to exercise their powers, 
where the house is let at a nominal rent, and they feel that 
having regard to the amount of the rent derived, it would be 
unreasonable to require the owner to incur the expense of repair. 
The Minister understands that in many of these cases, but for 
the war, the owner would have been ready to acquiesce in the 
making of a demolition order, and that in present circumstances 
he would be prepared to sell the house at a nominal price. Where 
in such a case the need for repair is very urgent, the Minister 
would be prepared to consider proposals for the purchase and 
repair of the house by the local authority. Such proposals 
should be accompanied by an estimate showing costs and the 
rent to be obtained for the repaired house. If the owner were 
not willing to sell by agreement at a nominal price, the Minister 
would be prepared to consider proposals for reqtisitioning where 
necessary to secure repair. Requisitioning, it is suggested, should 
be used only as a last resort. The Minister maintains that, in 
spite of the shortage of labour and materials, a limited amount 
of reconditioning is still practicable under the Housing (Rural 
Workers) Acts in specially urgent cases, and where an improve- 
ment is required in the interests of war-time food production it 
is important that every encouragement and assistance should be 
given to the owner to carry out the works. Local authorities 
and owners of property in the areas affected should zealously 
co-operate in a policy which will ensure for them beneficial 
results, both in war and peace. 


A Requisitioning Case. 

WE are indebted to The Estates Gazette of 17th April for a full 
report of an interesting case under s. 2 (1) (a) of the Compensation 
(Defence) Act, 1939, which came before the General Claims 
Tribunal on 12th March, 1943. The claimant held a Georgian 
mansion containing forty bedrooms and situated in Lewisham 
under a lease granted in 1925 and expiring in 1944. The claimant 
contended that a fair figure of compensation was £750 per annum, 
and the authority alleged in its answer that the property was 
only worth £217 per annum. The annual rent was £505, reducible 
to £500. The claimant covenanted in the lease to pay all rates 
and taxes except landlord’s property tax, and the lease was a 
full repairing one. She was restricted to the use of the property 
for the purposes of a private mansion or of a private lunatic 
asylum. Another covenant provided that if during the first seven 
years of the term the drainage system became inadequate and 
had to be remodelled or modernised, the lessee would provide a 
new drainage system and the landlord would provide £200 towards 
its cost. Possession was taken piecemeal from 1939 onwards, but 
the authority was prepared to treat itself as having requisitioned 
the whole on 2nd September, 1939, the earliest date. It was 
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argued for the claimant that the covenants were more onerous 
than those envisaged under the hypothetical contract in s. 2 (1) (a) 
of the Act, and a tenant under the terms of that section would 
pay a higher rent. The authority, however, did not take the 
point that the valuation must be restricted to the user mentioned 
in the restrictive covenants, but if the property had not been 
requisitioned it was doubtful whether the claimant could have 
made use of it. The claimant had evacuated her patients to 
Devonshire before the war. She stated in her evidence that 
before the first bombs fell on London she had intended to return 
her patients to the house, believing that as she had a licence it 
would be possible to get the authority out. A valuer gave 
evidence on behalf of the claimant that the premises would be 
worth £750 per annum as a private hotel or school. For the 
authority it was conceded that it was reasonable to assume that 
the freeholders would have released the claimant from her 
covenant. The authority’s valuation of £217 was based on the 
assumption that on 2nd September, 1939, conditions had so 
changed that one was thrown back on an accommodation user 
such as storage. The tribunal awarded a total compensation at 
the rate of £500 per annum and ordered that the authority should 
pay the claimant’s taxed costs. 


Rent Complaints. 


IT has been the lot of the citizens of nearly every country in 


the present war to submit to some degree of State regulation of 


the distribution of necessities, and in this country, at any rate, 
this has been borne not only with a good grace, but with the 
greatest amount of willingness. Occasionally different sections 
of the public, some large and some small, have clamoured for a 
greater degree of regulation of some commodity or another. 
Judging by the volume of complaints that have been made 
during the past year or two relating to the increase in rentals, 
both of furnished and unfurnished dwelling accommodation, 
there would seem to be a case for some strong Government action 
to secure a better distribution and price control of that vital 
commodity. The Ministry of Health has for some time past 
been in receipt of reports from local authorities concerning action 
taken by them to implement the law for the prevention of the 
charging of excessive rents. In a public announcement on 
24th Apiil issued by the Ministry it was stated that during the 
nine months ending with December, 1942, replies were received 
from 1,180 of the 1,468 housing authorities in England and 
Wales. Of 4,028 complaints received by local authorities from 
tenants of unfurnished lettings, 2,505 proved on investigation 
to be unfounded. In 1,479 cases local authorities obtained 
reductions by taking the matter up with the landlord. Suhstantial 
sums amounting in some cases to as much as £30 had been 
refunded to tenants. In some cases reductions of as much as 
9s. a week had been obtained. In others the reductions 
amounted to a few pence only. The results with regard to 
furnished lettings can only be described as disappointing. As 
few as 101 local authorities reported having received 202 com- 
plaints. Although 115 of these complaints were held to be 
unjustified, the local authorities secured reductions in seventy- 
five of the remaining eighty-seven cases by negotiation with the 
owner. Eleven prosecutions were undertaken, of which eight 
were successful. In some cases reductions of as much as £2 2s. 
per week had been secured. In other cases landlords abandoned 
proposed increases in rentals on representations being made to 
them. There were forty successful prosecutions in respect of 
rent-book offences and the charging of improper rents. The 
Minister of Health expressed the opinion, in answer to a question 
in the Commons on 22nd April, that the latest report, like its 
predecessors, does not support the contention that the practice 
of charging excessive rents for furnished premises presents a 
grave problem all over the country, but only that it was a limited 
one. Many people will nevertheless feel that it is an acute 
problem in some areas. As things stand at present, it is 
obviously the duty of the public to co-operate in bringing to the 
attention of local authorities cases within their experience of 
excessive rentals, and with this end in view the Minister has 
asked local authorities to give wide local publicity to the 
protection afforded by the Rent Restrictions Acts and to 
investigate thoroughly all complaints from tenants. Samples 
of an explanatory poster have been sent to all local authorities 
and 700 of them have applied for 30,000 copies. 


War Damage Payments. 

WAR damage is hardly a remunerative subject, and it is only 
to be expected that doubts should sometimes be felt of the 
ultimate solvency of the present arrangements. Expression of 
ihis doubt was given in a question by Sir LEONARD LYLE in the 
{‘ommons on 2nd April. He asked whether, in view of the fact 
that the Treasury under the War Damage Act had paid out more 
in compensation than it had received in premiums and con- 
tributions, this position corresponded with anticipations, and 
whether the War Damage Commission considered that any 
variation of the amount of future contributions would be entailed. 
he Chancellor answered that s. 22 of the War Damage Act, 1941, 
provided for an eventual review by the Treasury of the amount 
« f the contribution to be exacted under Pt. I. Premiums under 








Pt. II were fixed from time to time in the light of experience. It 
was much too soon for the review under s. 22 to be undertaken, 
but his present inclination, if any variation of the total contribu- 
tion were necessary, would be to alter the number rather than 
the amount of the annual instalments. The Chancellor said that 
the amount of contributions outstanding was £7,500,000. Part 
of that amount would be recovered by deductions from value 
payments when made, and a further part was not recoverable so 
long as the Inland Revenue Department was satisfied that by 
reason of war damage properties were unfit for their normal use. 
In reply to a further question on the subject by Sir G. MITCHESON, 
the Chancellor stated that receipts up to date of contributions 
under Pt. I of the War Damage Act amounted approximately to 
three-quarters of the sum paid out by the War Damage 
Commission. 


The Finance Acts. 

THE full text is published in the April issue of The Law 
Society’s Gazette of the correspondence between the secretary of 
the Council of The Law Society and the Principal Private 
Secretary of the Chancellor of the Exchequer on the sub ect of 
the various difficulties and anomalies in the Finance Acts. Ina 
long letter dated 23rd February, 1943, the secretary of the Council 
referred to the difficult questions of law arising undér ss. 25 
and 27 of the Finance Act. In spite of a number of decisions 
(In re Waring, 87 Sou. J. 310; In re Tredgold, 87 Sou. J. 30; 
In re Westrik, 86 Sou. J. 340; and In re Cobbold, 86 Sor. J. 295) 
ambiguities and uncertainties still remain. Moreover. if these 
decisions are undisturbed on appeal, the resulting position is 
that the application of the sections to a will made _ before 
3rd September, 1939, is a matter of pure chance. The Council 
respectfully submitted that the defect of s. 25 in its application 
to wills was that it had no regard to the date of the testator’s 
death, or to the hitherto accepted principle of the law that a 
testator’s will was to be treated as representing his intention at 
the date of his death. It was suggested that the section should 
be altered so as not to apply to the wills (whenever made) of 
persons dying after 22nd July, 1941 (the date of the Finance 
Act, 1941), which imposed income tax of ten shillings in the 
pound. Another similar difficulty arises under ss. 26 and 27 in 
connection with directors’ fees payable free of tax. The question 
arises where a director retiring by rotation is re-elected and 
where a new director is appointed. It is difficult in such cases, 
and particularly the latter, to say that the appointment was 
made before September, 1939, and if so, this peculiarity, which 
cannot have been intended, arises, that the directors who do not 
retire by rotation receive fees at a lower rate than those who 
have retired by rotation and been re-elected. Among other 
injustices which the letter mentions as calling for remedies are 
the result of the decision in Bryan v. Cassin (1942), 2 AIL E.R. 262, 
and the considerable number of ambiguities and hardships 
involved by ss. 46-59 and Sched. VII of the Finance Act, 1940. 
It was added that the Council of the Institute of Chartered 
Accountants wish to associate themselves with the observations 
in the letter. These latter are set out in full in the letter, and 
reference should be made to the Gazette for the details. The 
Principal Secretary to the Chancellor of the Exchequer replied 
on 29th March that the Chancellor had studied the representations 
in the letter of 23rd February and that he would give careful 
consideration to the views set out in the letter. 


Registration of Business Names. 

AFTER nearly twenty-seven years’ experience of the Registration 
of Business Names Act, the legal profession can vouch for its 
usefulness. It is interesting to see that the general opinion is 
supported by figures which were given by the President of the 
Board of Trade on 3lst March in reply to a question in the 
Commons by Dr. PETERS. The work arising under the Registra- 
tion of Business Names Act, 1916, said the Minister, is estimated 
to cost about £2,500 a year at the present time. The average 
yearly number of original registrations since the Act came into 
force is 21,550 and the average yearly number of change of 
particulars in the same period is 5,742. The number of changes 
made in the years 1940, 1941 and 1942 was approximately 
15,150, 8,650 and 6,150, respectively. The Minister added 
that no precise information was available of the proportion of 
these searches disclosing no entry, but it was estimated to be 
about 40 per cent. The absence of an entry did not, however, 
necessarily indicate a failure to register. During the six years 
1937 to 1942, 196 prosecutions were instituted, 165 convictions 
were recorded, and of the remaining cases twelve were dismissed 
under the Probation of Offenders Act, two were dismissed, and 
the small remainder were not proceeded with for various reasons. 
It is not generally appreciated, but it must be generally approved, 
that the Act is being enforced so strictly, for its usefulness is such 
that lawyers may well ask, not what is done with it, but what was 
done without it. 


Lord Hewart. 

ON going to press we announce with great regret the death of 
Viscount HEwArtT, Lord Chief Justice of England from 1922 
to 1940. An appreciation will appear in our next issue. 
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A Conveyancer’s Diary. 


War Damage Contribution : Apportionment. 

In my review of the Chancery cases of 1942 I mentioned that 
the newspapers had reported a further decision on the apportion- 
ment of War Damage Contribution delivered last December by 
Simonds, J. This case, Re Watford Corporation’s and A. S. 
Ware's Contract [1943] Ch. 82, has now appeared in the Law 
Reports. The subject-matter is by no means of such burning 
interest as it was twelve months ago, but it may be as well to 
note the case shortly for the sake of completeness. In 1927 
Watford Corporation contracted with Ware to sell him certain 
freehold property for £750. The purchaser went into possession 
paying a deposit of £50; the other £700 was to be paid by 
twenty-five annual instalments. The only proprietary interest 
in the property was the legal fee simple, which belonged to the 
vendors. The summons was taken out by the purchaser for a 
declaration that he was not liable to indemnify the vendors for 
any part of the War Damage Contribution, which admittedly 
was payable to the Revenue by the vendors. It is not stated 
what the terms of the contract were; for instance, we do not 
know what was provided for ‘‘ outgoings ’’ during the twenty- 
five years which were apparently to elapse before completion. 

According to the report, Simonds, J., in a reserved judgment, 
began by referring to ss. 1, 2, 3, 4, 9, 19, 20 and 23 of the War 
Damage Act, 1941. He then mentioned s. 46 (3), under which 
a value payment arising in respect of a property which was at 
the date of damage subject to a contract for sale is to be held 
by the vendor on trust for the purchaser, subject to the vendor’s 
lien. ‘‘ I have to consider whether the vendors, having, as they 
were bound to do, made the payment, are entitled to recoupment 
from the purchaser. That right can only arise in one of three 
ways. It must be provided by the statute or by the contract, 
or it must arise under some general principle of equity.’’ His 
lordship pointed out that there is no such provision in the statute. 
Having regard to s. 46 (3), it is noteworthy that there is no 
complementary provision for indemnity by the purchaser in 
respect of the contribution which the vendor has paid. Second, 
there was nothing in the contract (the report does not give its 
terms). ‘ Thirdly, I know of no equitable principle which 
enables a vendor independently of any statutory provision or 
contractual right to recover from a purchaser, even if he has 
gone into possession, a payment which he (the vendor) has made 
under a statutory liability arising before the time fixed for 
completion.’”’ The learned judge observed that although in a 
sense a vendor is a constructive trustee for the purchaser before 
completion, hu cannot be thought to have the ordinary trustee’s 
right of indemnity in respect of payments made by him. 
Finally, Simonds, J., said that the present case was not exactly 
covered by the decision of Farwell, J., in Re Jacobs’ and 
Steadman’s Contract [1942] Ch. 400; in that case the question 
was whether the contribution had to be apportioned on the 
footing that it was an ‘‘ outgoing ”’ within the meaning of certain 
conditions of sale, but it was not there suggested that any equity 
to indemnity existed. It is this last point which is the substantial 
issue of law decided in Re Watford and Ware; the case thus 
shows the frustration of a further effort to find a way to evade 
the position that the Act lays down who is to pay the contribution 
to the Crown, and, while it provides for subsequent adjustment 
of liability between some classes of parties interested in the 
property (as, for instance, where there are several proprietary 
interests or certain sorts of mortgage), nothing is said to alter the 
primary position as between vendor and purchaser. 

The final position thus seems to be that the right to such an 
adjustment could come only by statute, contract or equity. 
There is no such equity and there is nothing in the Act. There 
remains only contract, and on that Re Jacobs and Steadman is 
material and will settle a large number of cases. 


Administration of Estates Act, s. 50 (2). 

By s. 50 (2) of the Administration of Estates Act, 1925, it is 
provided: ‘* Trusts declared in an instrument inter vivos made, 
or in a will coming into operation before [1st January, 1926] by 
reference to the Statutes of Distribution, shall, unless the contrary 
thereby appears, be construed as referring to the enactments 
(other than the Intestates’ Estates Act, 1890) relating to the 
distribution of the effects of intestates which were in force 
immediately before [lst January, 1926].’’ There have now been 
three reported cases on this subsection, which is distinctly 
important owing to the popularity of ultimate trusts by reference 
t» the rules of succession on intestacy. Obviously where a settlor 
cr testator drew up such a disposition before 1926 he was thinking 
\if he considered the matter at all) of uhe pre-1926 Acts, and in 
none of the three cases has a context been found to displace that 
presumption. In Re Sutcliffe [1929] 1 Ch. 123, the gift was in 
the will of a testator who died in 1875; it was to A for life, with 
remainder not material, and finally ‘‘ in trust for the person or 
persons who under the statutes for the distribution of the effects 
of intestates would on the decease of A have been entitled thereto 
as his next of kin in case he had died possessed thereof intestate.”’ 
A died in 1927. The parties who would have gained if the 
Administration of Estates Act were the statute determining the 





class of ultimate remaindermen argued that the clause intended 
to refer to the statute for the distribution of the effects of 
intestates in force at A’s death. Eve, J., without calling on the 
other side, held that the testator meant the statutes in force at 
the date of his will, adding that he saw no context enabling him 
to say that the alterations made in the law in 1925 should put a 
different meaning on the will. With respect, this very brief 
judgment gives the common sense of the matter. 

In Re Sutton [1934] Ch. 209, the testator had died in 1923. 
The material ultimate trust was ‘‘ for such person or persons 
(with the exception of my nephew X and his issue, if any) who 
at the decease of my wife shall be of my blood and of kin to me 
and who under the statutes for the distribution of the personal 
estates of intestates would be entitled to my personal estate if 
I were to die immediately after the death of my said wife.’’ 
The widow died in 1933. Expressly in deference to a strong 
argument on the part of counsel, Luxmoore, J., did not merely 
follow Re Sutcliffe, but delivered an elaborate reserved judgment. 
He refused to accept the suggestion that anything turned on the 
fact that the subsection speaks of trusts by reference to the 
** Statutes of Distribution ’’ with capital letters, while the will 
referred to ‘‘ statutes for the distribution,”’ etc., with small letters. 
Nor did he accept the contention that anything could be made of 
the fact that the Act of Charles II is, by the Short Titles Act, 
1896, styled the ‘‘ Statute of Distribution ”’ in the singular. The 
plural was ‘‘ a well recognised phrase in common use at the date 
of the testator’s will.’’ (The learned judge might have compared 
the ‘‘ Statutes of Limitation,” a phrase covering several Acts 
none of which bear such a name.) Finally, he declined to give 
effect to a subtle argument that there was a contrary context by 
reason of the exclusion of the nephew X and his issue. He added 
that ‘‘ it would be difficult to accept the view that the testator 
deliberately intended that the choice of the law to govern the 
distribution of his residue should depend on the chance whether 
his widow should die before or after Ist January, 1926.” 

In face of these judgments it is quite clear that the path of one 

claiming under the Administration of Estates Act, 1925, in such 
a case must be beset with difficulty. We now have Re Hooper 
[1943] Ch. 116, which went to the Court of Appeal. This case 
concerned a voluntary settlement of 1912: there were various 
trusts, and ultimately one for ‘‘ such person or persons as would 
have become entitled to the settled land under the statutes for 
the distribution of the personal estates of intestates at the death 
of the settlor ...’’ The real point was that it was argued that 
“entitled . . . under the statutes for the distribution, etc., at 
the death of the settlor’’ (who died in 1941) meant ‘* entitled 
under the statutes, etc., in force at the death of the settlor ” and 
not ‘‘ entitled at the death of the settlor under the statutes, etc.” 
The Master of the Rolls (with whom MacKinnon and du Pareq, 
L.JJ., concurred) said that if the settlement were found only to 
contain a trust, however obscurely phrased, by reference to the 
Statutes of Distribution, those were the Acts to be applied. If 
the trust had been for those entitled under the statutes for the 
distribution of the personal estates of intestates in force at the 
settlor’s death, there would ‘‘ clearly have been a contrary 
intention.” But such a constructi6® would involve writing the 
words ‘‘in force ’’ into the clause. If, on the other hand, the 
words ‘‘ at the death of the settlor ’’ had been linked with ‘* would 
have been entitled,’ there would have been ‘‘a_ perfectly 
grammatical sentence, the English and style of which could not 
be criticised.’ It made no real difference that ‘“ at the death of 
the settlor ’”’ had been left to the end of the sentence. The Master 
of the Rolls concluded by approving the two previous decisions 
and repeating that to displace the subsection a contrary intention 
must be manifested, not necessarily in express words, but at 
least ‘‘ by implication according to ordinary principles.” 
' The effect of these three cases is that if one finds in a pre-1926 
disposition a trust by reference to the Statutes of Distribution, 
the old rules almost invariably apply. If one gets ‘‘in force ”’ 
with relation to a date after 1925, there is a contrary context ; 
but such a context is otherwise difficult to find. 








Obituary. 


Mr. H. St. J. RAIKES, K.C. 

Mr. Henry St. John Digby Raikes, C.B.E., K.C., Recorder o 
King’s Lynn, died on Saturday, Ist May, aged seventy-nine. 
He was educated at Charterhouse and Trinity College, Cambridge, 
and was called by the Inner Temple in 1887. He joined the 
South-Eastern Circuit, and was appointed to the Recordership 
of King’s Lynn in 1905. From 1912 he had been Chairman of 
the Derbyshire Quarter Sessions, and was also Chairman of 
several county committees, among them the County Criminal 
Appeal, the Rating and the Probation Committee. In 1920 he 
was made a C.B.E., and took silk in 1921. 

Mr. G. E. JANNINGS. 

Mr. George Edward Jannings, solicitor, of Darlington, died on 
Tuesday, 20th April, aged seventy-two. He was educated at 
Charterhouse, and Trinity College, Oxford, and was admitted in 
1896. 








162 THE SOLICITORS’ JOURNAL 


May 8, 1943 





Landlord and Tenant Notebook. 
Fixed Term followed by Periodic Tenancy. 


THE old ‘‘ seven, fourteen, twenty-one ”’ type of term is becoming 
rare. Before the present war broke out, it was common for 
landlords to grant not more than three, or, perhaps, five, years’ 
leases. At present, many are unwilling to consider even three 
years. No doubt the general uncertainty and apprehensiveness 
about the value of money account for this. Be that as it may, 
the result of the negotiations is often a mixed term: a specified 
period to be followed by a tenancy determinable by notice. As 
those concerned are (owing to one or two somewhat unsatisfactory 
decisions) frequently unaware of the true effect of what they have 

expressed, a short review of the authorities may be useful, as 
may a suggestion with which I shall conclude. 

I begin with Birch v. Wright (1786), 1 T.R. 378, in which it 
was held (among other things) that a tenancy “ from year to 
year and so afterwards from year to year ”’ must last at least two 
years. This is pretty straightforward ; but the next authority, 
Thompson v. Maberly (1811), 2 Camp. 573, a decision of Lord 
Ellenborough’s, has given rise to some difficulty. On 28th 
November, 1808, the plaintiff let a farm to the defendant by a 
written agreement, the habendum being “for twelve months 
certain, and six months’ notice afterwards.’”’ On 25th May, 
1809, the defendant gave the plaintiff notice of his intention to 
quit at end of the year. The action was for rent due subsequent 
to the expiration of that notice, the plaintiff contending that a 
yearly tenancy then began. 

It is quite possible that when the agreement was concluded, 
the landlord thought the term must continue after the first 
year and continue till six months’ notice was given, expiring 
either with an anniversary or six months from an anniversary ; 
it is also quite possible that the tenant thought he had a tenancy 
which could be determined by six months’ notice, expiring at 
the end of the first or any other year—else why should he have 
troubled to give the notice that he did. But the construction 
placed by Lord Ellenborough upon the document was this: 
it was only if the tenant held over that the ‘‘ and six months’ 
notice afterwards”? came into operation. Whether the implied 
terms of a tenancy by holding over were thereby modified or 
merely declared is not suggested. The reasoning was as follows : 
the word “ certain,’ in the “ for twelve months certain ’? means 
that after the first twelve months everything is uncertain and 
depends on notice. Which seems rather to ignore the word 
** and,” or, at all events, to strain the meaning of that conjunction. 

Both the above authorities were invoked in Doe d. Chadborn 
v. Green (1839), 9 Ad. & El. 658, when the court dealt with an 
agreement dated 5th January, 1836, “ for one year from the date 
hereof, and so on from year to year, until the term hereby created 
shall be determined as after mentioned,” the last-mentioned words 
clearly referring to “‘. . . and three months shall be sufficient 
notice to be given from either’? and to a later and less gram- 
matical provision, ‘‘ that it shall be lawful for the said [landlord] 
to determine the tenancy by either of us giving unto the other 
three months’ notice of eiher of their intentions.” On 29th 
September of the same year the landlord gave notice to quit “‘ on 
6th January next ensuing, or whenever else your tenancy 
expires.” 

The conflict between Birch v. Wright and Thompson v. Maberly 
was held to be apparent only. The older authority was applied 
and the notice held insufficient as the contract had created a 
tenancy for a year to be followed by one from year to year; the 
more recent decision distinguished, in that’ sense the word 
“certain ’’? meant that after the year all was uncertain. The 
irony of the situation was not referred to. 

Reference may next be made—for the sake of showing the 
influence exercised by Lord Ellenborough’s decision—to a case 
in which the claim was for wrongful dismissal. The plaintiff in 
Brown v. Symons (1860), 8 C.B. (N.S.) 208, relied on a written 
service agreement which was expressed to be ‘‘ binding between 
them for twelve months certain from the date thereof, and 
continue from time to time until three months’ notice in writing 
be given.”’ It was held that the ‘‘ and continue ’’ was but the 
equivalent of the “ afterwards” in Thompson v. Maberly, and 
the defendant could validly give three months’ notice before the 
first year was up. Erle, C.J., made the ingenious suggestion 
that the two phrases divided by the comma should be transposed 
in order to arrive at the true meaning. 

A slightly different problem arose in Jones v. Nixon (1862), 
1 H. & C. 48, which was an action for rent. The premises were 
let ‘‘ for three years . . . determinable on a six months’ previous 
notice to quit at the usual time, otherwise to continue from year 
to year until the term shall cease by notice to quit at the usual 
times,” and the reddendum provided for a progressive rent: 
£150 the first two years, £180 in the third and every succeeding 
year. The questi ion was not, as one might e xpect, whether the 
then determined ” meant that notice must be given or that it 
must have expired ; it was whether it could be given during the 
first of the three years, for the tenant had purported to determine 
it at the end of the first. It was held that he could not ; but it is 
of interest to note that Pollock, C.B., and Bramwell, B., do 





appear to have agreed that the actual effect of the reddendum 
was that the tenancy could be determined by notice expiring 
with the third year. 

Then we had Cannon Brewery v. Nash (1898), 77 L.T. 648 
(C.A.), in which the agreement ran ‘‘ for the term of one year 
certain from the date thereof and so on from year to year, unless 
or until the tenancy hereby created shall be determined by . . . 
twenty-eight days’ notice in writing, such notice to expire at 
any period of the year without reference .. . to the time of 
entry, the date of this agreement, or the commencement of the 
tenancy.”’ The landlords gave notice when the term had run 
some ten months, and on the tenant refusing to quit obtained 
judgment for possession at first instance. On appeal, their 
argument included the point that the ‘‘ unless ’’ showed that the 
provision for notice was meant to apply to the “‘ one year’”’; the 
defence contended that the “ certain,’’ which followed the words 

‘ one year,”’ meant that no notice could be given to expire during 
that period, and this argument prevailed. 

In such circumstances, could a notice be given to expire with 
the ‘‘ certain ’”’ period ? Three subsequent decisions show that 
it could not. Jhere was Re Brinsmead (John) & Sons, Ltd. 
(1912), 56 Sox. J. 253, in which the term was “ to continue until 
3lst December, 1911, and continue thereafter subject to twelve 
months’ previous notice ’’: a notice given for 31st December, 
1911, was held to be ineffective. In Re Searle, Brooke v. Searle 
[1912] 1 Ch. 610, premises were let ‘‘ for the term of two years 
certain from 24th June, 1909, and thereafter from year to year 
until either party shall give . . . three calendar months’ notice 
of his intention to terminate the tenancy hereby created,” and 
it was held that this tenancy did not expire by effluxion of time 
on 24th June, 1911, despite Thompson v. Maberly and Brown v. 
Symons. Neville, J., did not refer to those decisions—or to 
Doe d. Chadborn v. Green, cited by the other side—by name, but 
in the course of his very short judgment said that ‘on the 
authorities ’’ he was bound to hold that the tenancy was for 
three years at least. 

One is left with the impression that the influence of Thompson 

Maberly is on the wane. Still, when this kind of tenancy is 
being negotiated, I suggest that misunderstanding might be 
anticipated by drafting the habendum on _ different lines 
altogether. Instead of a fixed term ‘‘ certain ”’ or unqualified, 
followed by a periodic tenancy, one could have a periodic tenancy 
with a qualification or proviso to the effect that notice was not 
to be given so as to determine the tenancy before a specified 
date. This would bring home to the parties more clearly the 
true nature and minimum — of the term. 








Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS arc 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be ty; (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 

Acknowledgments for Production. 

(). In a case where A, the mortgagee, dies and subsequently 1, 
the mortgagor, pays off the mortgage and a statutory receipt is 
given by the personal representative of A, inquiry is made as to 
whether it is proper to insert in the statutory receipt, or the 
transfer of mortgage, as the case may be, an acknowledgment by 
A’s personal representative for production of the grant of repre- 
sentation in respect of A’s will or estate. If no acknowledgment 
is inserted in the statutory receipt or transfer, can B or his 
successors in title subsequently effectively insist on such an 
acknowledgment ? 

A. The reason it was held that probates and letters of adminis- 
tration were documents of title which should be included in an 
acknowledgment on a sale by personal representatives was due 
to the effect of s. 36 of Ad. of f..A., 1925, particularly the provision 
as to non-endorsement of notice of a previous transaction (fe 
Miller & Pickersgills Contract [1931] Ch. 511. The section does 
not apply to a probate of a mortgagee’s will and therefore no 
acknowledgment can be required. 

The opinion of the Council of The Law Society coincides with 
this (No. 1308). 

Notice to Quit Farm 

Q. A has been the owner of an adjoining farm for a number 
of years and last year gave the tenant B a year’ s notice to quit, 
expiring on the 25th March, 1943, inte halla to farm both 
together. Antic ipating that he would have no difficulty in 
obtaining possession, A has bought a considerable amount of 
machinery and stock for the farm hitherto in B’s occupation. 
B is now refusing to give up possession. The Agricultural War 
Executive Committee have intervened on B’s behalf and claim 
that A cannot turn him out without their permission, which 
they are not prepared to give. Is there any statutory authority 
rule or order which entitles an agricultural committee to adopt 
this attitude ? 

A. The committee appear to be acting under reg. 62 (4B) of 
the Defence Regulation, added thereto by S.R. & O., 2561, of 
1942, on the 16th December, 1942. 
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To-day and Yesterday. 
LEGAL CALENDAR. 


May 3.—On the 3rd May, 1621, the Lord Chief Justice pro- 
nounced sentence in the House of Lords on Francis Bacon found 
guilty by his own confession of corruption in the office of 
Chancellor. It was ‘that the Lord Viscount St. Albans, late 
Lord Chancellor of England, should pay a fine of £40,000; be 
imprisoned in the Tower during the King’s pleasure and be for 
ever incapable of any office, place or employment in the estate or 
commonwealth ; and that he should never sit in Parliament or 
come within the verge of the Court.’’ Almost five years later 
he died. 

May 4.—When Edward Walpole returned from Ireland he 
wanted to find a servant and asked his friend Lord Boyle, who, 
some time after, sent him over a young man named Cather, the 
son of a tenant. By then he had found an English servant, but 
from time to time he gave Cather money till he could find employ- 
ment. Some circumstances arose, however, to make him suspect 
his honesty, and he refused further help. Whereupon Cather, 
who had fallen into bad company, attempted a particularly 
disgraceful form of blackmail. He failed, and with two of his 
fellows he was condemned to imprisonment and the pillory. The 
incident closed on the 4th May, 1752, when one Nixon, another 
conspirator, was sentenced in the King’s Bench to be imprisoned 
for two years and stand in the pillory at Charing Cross. 

May 5.—Jack Ovet was a young shoemaker who fell into bad 
company and turned highwayman. He had courage enough, and 
once when a gentleman whom he had robbed complained that he 
had been taken unawares the robber returned him his money and 
then proceeded to win it back in fair fight. Another time, 
however, when he stopped a coach full of ladies he was completely 
vanquished by the beauty of one of them and declared in a fine 
speech that what he took from her of mere necessity was only 
borrowed, promising on his honour to return it if she would say 
where she might be found. Within a week she received a 
passionate love letter, but not her twenty guineas. It began: 
“Madam. These few lines are to acquaint you that though I 
lately had the cruelty to rob you of twenty guineas, yet you 
committed a greater robbery at the same time in robbing me of 
my heart on which you may behold yourself enthroned and all 
my faculties paying their homage to your unparalleled beauty.” 
It looks as if the flowing phrases were borrowed from some book, 
for having declared: ‘* Let us taste the pleasures which Cupid 
commands and for that unmerited favour I shall become another 
man to make vou happy,’’ he comes down to earth with a bump, 
* requesting the small boon of a favourable answer to: be sent to 
me to Mr. Walker’s who keeps an ale-house at the sign of the Bell 
at Thornbury.’’ The answer was indignant. Ovet was hanged 
at Leicester at the age of thirty-two on the 5th May, 1708. 


May 6.—On the 6th May, 1517, the Inner Temple admitted 
Humphrey Bowland of the King’s Exchequer and of Strand Inn 
at the instance of John Porte and Rowland Babyngton, and he 
is pardoned all vacations, except that he shall keep two Christmas 
vacations within three years, for a fine of 26s. 8d. which he paid 
to the Treasurer.” 

May 7.—On the 7th May, 1570, the Inner Temple benchers 
ordered that ‘‘ allowance for this last time when the commons 
broke up because of the plague is granted to the master cook 
after the rate of 3s. 4d. by the week, in consideration that he 
hath served in the House the said mean time.’’ The plague was 
a recurring interruption to the life of the Inn. Outbreaks were 
noted in 1513, 1517, 1545, 1592 and 1593. 


May 8.—On the 8th May, 1736, ‘‘ Henry Justice, of the Middle 
Temple, Esq., was tried at the Old Bailey for stealing books out 
of Trinity College Library in Cambridge. He pleaded that in the 
year 1734 he was admitted fellow commoner of the said College, 
whereby he became a member of that corporation and had a 
property in the books and therefore could not be guilty of felony 
and read several clauses of their charter and statutes to prove it. 
But after several hours debate it appeared that he was only a 
boarder or lodger by the words of the charter granted by 
Henry VIIL and Queen Elizabeth. So the jury brought him in 
guilty of the indictment, which is felony within benefit of clergy, 
so transportation.’’ The term was seven years. 

May 9.—The Reverend Thomas Carte, the eminent historian, 
was a strong adherent of the exiled Stuarts, and in 1744 when 
the Habeas Corpus Act was suspended on a scare of a French 
invasion he was taken into custody under suspicion of what would 
now be called ‘ fifth column ”’ activities. He was released on 
the 9th May, and the Westminster Journal made the comment : 
* When persons are accused of plots, it is natural to expect their 
characters should be cleared when their persons are enlarged. 
Wherefore some will have it to be the chief characteristic of a 
false plot that people are confined they know not for what and 
discharged they know not why.” 








Mr. A. H. Graham, barrister-at-law, of East Horsley, left £79,571, with net 
personalty £62,099, 





Our County Court Letter. 


Motorist and Straying Horses. 

IN Chater v. James Brothers, at Gloucester County Court, the 
claim was for £60 as damages for negligence. The plaintiff’s 
vase was that he had been driving his car, in the black-out, in 
the early morning of the 10th October, 1942. Owing to the 
defendants’ horses trespassing on the highway, a collision ensued, 
and the plaintiff’s car was damaged. The visibility was poor, 
and the horse came from the near side, giving the plaintiff no 
chance to avoid it. Three horses were afterwards seen in the 
road. The defence was a denial of negligence. The hedges 
were good, and the gate had been securely fastened the night 
before the accident. Three horses had then been in the field, but 
two were missing next morning. The gate was found to have 
been forced—possibly by blackberry pickers, who were allowed 
access to the field. A police constable gave corroborative 
evidence as to the state of the hedges and the fastening of the 
gate. It was contended for the defendants that the evidence 
of the horses having strayed rebutted any allegation of negligence. 
His Honour Deputy Judge Woodcock held that there was no 
evidence of negligence on the part of the defendants. On the 
contrary, it appeared that the gate had been properly fastened 
with nails. It had then been forced open by some mischievous 
person, unknown to the defendants. Judgment was given for 
the defendants, with costs. 


Dissolution of Partnership. 
In Williams v. Williams, at Aberystwyth County Court, the 
parties were husband and wife. The plaintiff was the husband, 
and his case was that he and his wife began business in 1934 as 
hairdressers. In June, 1940, he joined His Majesty’s Forces, 
but the business was then already being carried on at a loss. 
Matrimonial differences had also arisen, and divorce proceedings 
were pending, in which the defendant was the petitioner. An 
agreement was being negotiated for the partition of the partner- 
ship assets, including the furniture. The claim was for an order 
for sale in default of agreement. His Honour Judge Temple 
Morris made an order for sale in twenty-one days, unless an 
agreement was previously concluded. 
House Let with Land. 
IN Carter v. Britten, at Totnes County Court, the claim was for 
possession of a dwelling-house and land. The plaintiff's case was 
that in March, 1939, she had let to the defendant the house, half 
a garden, and a field comprising three acres and thirty-nine 
perches. Being under the necessity of realising her assets, the 
plaintiff had given the defendant notice to quit. As the house 
was let with more than two acres of land, the defendant was not 
protected by the Rent Acts, in view of s. 3 (3) of the Rent and 
Mortgage Interest Restrictions Act, 1939. The defendant’s case 
was that the letting was of an agricultural holding. His tenancy 
could therefore not be terminated by less than twelve months’ 
notice to quit. His Honour Judge Thesiger gave judgment for 
the defendant, with costs. 
Tenancy of Market Stall. 
IN Walsall Corporation v. Drew, at Walsall County Court, the 
claim was for damages for trespass and for an injunction to 
restrain the defendant from occupying or using, without the 
consent of the plaintiffs, any stall or other accommodation in the 
municipal market, and from interfering with corporation officials 
or any stallholder. The plaintiffs’ case was that the defendant 
was a fruiterer and market gardener. For over twenty years he 
had had a stall in the market, for two days a week, at a rental of 
3s. per day. The rent had been raised to 7s. 6d. a day, which 
the defendant refused to pay. After paying no rent for a con- 
siderable period, the defendant was given notice to quit. His 
stall was subsequently re-let to another tenant for Ss. on one day 
of the week, and 12s. 6d. on the other day. The defendant, 
however, had sold goods from an adjoining site from the top of 
an orange box, without authority. The question whether a stall 
should be covered was for the tenant to decide. The defendant's 
case was that he was willing to pay a reasonable rent, but an 
increase of 155 per cent. was unreasonable, especially as the stall 
was uncovered. Although he had had a stall for so many years, 
the plaintiffs had wrongfully evicted him, and had let his stall to 
a higher bidder. The defendant was anxious to keep the goodwill 
of his business, for the benefit of a son in the Army. His Honour 
Judge Caporn gave judgment for £1 10s. damages, and an 
injunction, with costs. 








Books Received. 


The Law of Income Tax. By His Hon. Judge fh. M. Konstam. 
Ninth Edition. 1948. Royal 8vo. pp. Ix and (with Index) 
706. London: Stevens & Sons, Ltd.; Sweet & Maxwell, 
Ltd. 57s. 6d. net. 


Quarter Sessions Handbook. By Linron Thorp, K.C., LL.B. 


(Lond.), and RAyMmMonp K. Neraus, D.S.0., M.A. (Oxon), 
Barristers-at-Law. 1933. pp. vii and (with Index) 101. 


London: Stevens & Sons, Ltd. 5s. net. 
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Notes of Cases. 


HOUSE OF LORDS. 
McGarvey +. Caledonia Stevedcring Company, Ltd. 


Viscount Simon, L.C., Lord Thankerton, Lord Macmillan, Lord Wright 
and Lord Clauson. 16th April, 1943. 


Employer and workman—Compensation—Workman killed in black-out— 
* Accident arising out of and in the course of the employment ’’— 
Termination of employment before accident—Workmen’s Compensation 
Act, 1925 (15 & 16 Geo. 5, c. 84), 8. 1. 

Appeal from the Court of Session. 

The deceased was employed by the respondents, a firm of stevedores, on 
the night of the Ist September, 1939, in unloading a ship at Glasgow. The 
night shift was from 6 p.m. until 4 a.m. In ordinary circumstances the 
shift was divided into two halves, with a break from 10 p.m. to 11 p.m. for 
supper. During this interval the men were permitted, but not required, 
to go home for supper. If a man failed to report back for duty, a substitute 
might be engaged for the second half of the shift, in which case his 
employment terminated and he was only paid for a half shift. The night 
of the Ist September was the first night of the black-out and the deceased 
and the other men on his shift arranged with the foreman to take two 
hours off for supper. The deceased worked until 10 p.m. and was due to 
report back at midnight. He started to return to work at 11 p.m., and he 
had not reached the ship by 12.10 a.m., when, in default of his appearance, 
a substitute was engaged. At 12.20 a.m., when approaching the ship along 
the quay, the deceased fell into the water and was drowned. By this 
application his dependents claimed compensation under the Workmen’s 
Compensation Act, 1925. The arbitrator found that the accident was not 
caused in the course of and did not arise out of his employment. His 
decision was upheld by the Court of Session. The dependents now 
appealed. 

Viscount Simon, L.C., said that the deceased was not returning to work 
under a current contract of service but was at best returning to the scene 
of his previous labours either in the hope that he would be taken on because 
no substitute had been engaged in his place, or in the hope that he might 
persuade any substitute, who had been engaged, to give way in his favour. 
If he was to be regarded as employed at 12.20 a.m., then two workmen 
would be employed on the same job and the respondents would be 
responsible for accident to either. The case was essentially different from 
those in which it had been held that an accident to an employed workman 
on his way to or from work might, under certain conditions and within 
certain limits, be regarded as occurring in the course of his employment. 
Here the deceased at the critical time was not an employed workman. The 
appeal must therefore be dismissed. 

The other noble and learned lords agreed. 

CounseL: Duffes, K.C., and H. W. Guthrie ; James Walker. 

Soxuicirors : Smith & Hudson, for Thomas J. Addly, Edinburgh, and 
William Thornton, Glasgow ; Langhams & Letts, for Menzies & White, 
W.S., Edinburgh and Peterson & Ross, Glasgow. 

{Reported by Miss B. A. BICOKNELL, Harrister-at-Law.] 


COURT OF APPEAL. 


Ernest Turner Electrical Instruments, Ltd. v. Performing Right 
Society, Ltd. 

Performing Right Society, Ltd. v. Gillette Industries, Ltd. 
Lord Greene, M.R., Luxmoore and Goddard, L.JJ. 17th March, 1943. 
Copyright—Musical compositions broadcast by L.B.C.—Broadcast diffused 

in factory—* Performance in public”?—Mcaning—Copyright Act, 1911 

(1 & 2 Geo. 5, s. 46), 8s. 1 (2), 2 (1), 35 (1). 

Appeal from decisions of Bennett, J. (ante, p. 83). 

The society, the respondents to these appeals, were the defendants in 
the first action and the plaintiffs in the second. The respondents were the 
owners of the performing rights in certain musical compositions. The 
appellants each owned a factory of considerable size. In one case 1,100 
persons were employed. The appellants had installed wireless receiving 
sets connected with loud speakers distributed through their respective 
factories. The B.B.C. every day included in its programme three half- 
hourly performances of music, called ‘* Music while you Work,” with the 
intention that these programmes should be diffused in factories in order 
to lessen industrial fatigue and boredom. The appellants admitted that 
twice daily they habitually relayed these programmes through their 
factories, and on certain days in July had so broadcast the musical com- 
positions in question to their workers. Every effort was made to prevent 
strangers getting into the factories. In the first action the appellants sought 
a declaration that they were entitled to reproduce in their factories the 
respondents’ musical compositions and that this was not a breach of the 
respondents’ copyright. In the second the respondents claimed that it was. 
The appellants in the first case had also performed in their factory gramo- 
phone records of such musical compositions. The Copyright Act, 1911, 
s. 1 (1), confers copyright in, inter alia, a musical work. Subsection (2) 
provides that copyright shall mean the sole right to perform the work in 
public, Section 2 (2) provides: “‘ Copyright in a work shall be deemed to 
be infringed by any person who, without the consent of the owner of the 
copyright, does anything the sole right to do which is by this Act conferred 
on the owner of the copyright...” Ins. 35 (1) “ performance ”’ is 
defined as “ any acoustic representation of a work.”’ Bennett, J., held that 
the performances by the appellants were performances in public and 
infringements of the respondent’s copyright. 


| 





Lorp GREENE, M.R., said that the owner of the copyright was entitled 
to be paid for the use of his property unless the Legislature otherwise 
determined, and he was entitled to be paid even if the use that was made 
of it was a use which concerned the public welfare to a very considerable 
extent. He proposed to base his judgment on Jennings v. Stephens [1936] 
Ch. 459. Lord Wright, M.R., at p. 479, there said ** the true criterion seems 
to be the character of the audience,” and Romer, L.J., said (p. 482): 
* The question is whether an entertainment is given in public or in private 
depends, in my opinion, solely upon the character of the audience.” That 
did not mean that any element was to be excluded which threw light on 
that matter. In the present case the character of the audience put the 
matter beyond doubt. In each case it constituted a substantial part of 
the working population of the district, the workpeople were the audience. 
The fact that the music assisted their work was irrelevant. He had no 
doubt but that the performances were performances in public. When the 
Legislature by the Copyright Act, 1911, confered upon the owner of the 
copyright a monopoly, it no doubt intended that that right should be a 
real and not an illusory right of property. It was therefore important to 
consider whether a particular performance, the character of which was a 
question, was of a kind to whittle down that monopoly to any substantial 
extent. A purely domestic performance was not calculated to do so. When 
there was a performance unquestionably in public, as at a public theatre, 
that would whittle down the monopoly. The monopoly was confined to 
performances in public, but in considering whether a performance was in 
public, its effect upon the value to the owner of the copyright was a con- 
sideration to which great importance should be given. If the performances 
in these cases could be given without infringement of copyright, they could 
be given in every case, with the result that the employers of millions would 
be giving to their workpeople, without payment, the fruit of the brains, 
skill and imagination and taste of the author without any remuneration to 
him and would be getting the advantage of that work in obtaining increased 
or improved output. The appeals must be dismissed. 

Luxmoore and Gopparp, L.JJ., agreed in dismissing the appeals. 

CounseL: Richard O'Sullivan, K.C., and M. Gravenor Hewins ; 
Roxburgh, K.C., and G. S. W. Marlow ; Harman, K.C., K. E. Shelley, K.C., 
and F. BE. Skone James. 

Souicirors: C. Grobel, Son & Co.; Bell, Broderick & Gray; Syrett 
and Sons. 


[Reported by Miss Bb. A. BicKNELL, Barrister-at-Law.] 


CHANCERY DIVISION. 

Banca Commerciale Italiana. 

29th March, 1943. 

Emergency legislation—Enemy business—Winding-up order—Powers of 
Board of Trade—Rights of creditors—Jurisdiction of the court—Trading 
with the Enemy Act, 1939 (2 & 3 Geo. 6, c. 89), 8. 3A—Defence (Trading 
with the Enemy) Regulations, 1940. 

Adjourned summons. 

Section 3A, added to the Trading with the Enemy Act, 1939, by the 
Defence (Trading with the Enemy) Regulations, 1940, provides that where 
any business is carried on in the United Kingdom on behalf of a person 
or persons who are enemies, the Board of Trade may make an order 
requiring the business to be wound up, and may appoint a controller to 
supervise the carrying out of such order, The I Bank was established under 
the laws of Italy and carried on a banking business in London. The Board 
of Trade in 1940 made an order under s. 3A directing that the London 
business of the bank should be wound up and appointing a controller for 
The controller, with the consent of the Board, took out this 
various questions as to the rights of creditors of the 


In re 
Bennett, J. 


this purpose. 
summons raising 
business. 
BENNETT, J., said that a winding-up order made under 8. 3A must be 
held to create, for the purpose of winding up, a new entity, namely, the 
business ordered to be wound up. This entity was one which could possess 
assets and have liabilities of its own (Jn re W. Hagelberg Akt. [1916] 2 Ch. 
503; In re Goldschmidt, Ltd. {1917| 2 Ch. 194). The winding-up was a 
winding up not by a court of law carrying out statutory provisions, but 
by the Board of Trade carrying out the duties imposed on them by the 
section as an Act of State. ‘The reference in this section to the Companies 
Act, 1929, was only made for the purpose of defining the powers of the 
controller. It did not import into the winding-up the statutory provisions 
and rules for ascertaining the creditors or for dealing with their claims 
against a company which was being wound up under that Act. In 
conducting the winding up of a business under an order made by the Board 
of Trade, four matters must be kept in mind: The first was that it was a 
business and not a company or the affairs of a partnership or the estate of 
an individual which was being wound up. The second was that the winding- 
up was being conducted by the Board, who alone were authorised by 
s. 3A to decide the way in which the business was to be wound up and 
its creditors ascertained and paid. The third was that a controller, if 
appointed, was the officer of the Board. It was for them to give to him 
orders as to how he was to discharge his duties, he being answerable to 
them for his conduct. Lastly, the jurisdiction of the court under the 
regulations and the winding-up order was merely advisory, exercisable 
only at the instance of the Board of Trade or of the controller with their 
No creditor of the business was given any right under the 


consent. 
regulations or the order to approach the court. 
Counse.: J. J. Lindner; M. L. Gedge; R. F. Roxburgh, K.C., 
Sir Norman Touche and Owen Bateson; F. E.J. Allemes ; Pascoe Hayward. 
Sonicrrors: Slaughter & May; Ashurst, Morris, Crisp & Co.,; 


Waltons & Co. 
BICKNELL, Barrister-at-Law.] 


Middleton, Lewis & Clarke ; 
{Reported by Miss B. A. 
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In re Baron, ex parte the Debtor v. The Petitioning Creditors. 
Morton and Uthwatt, JJ. 5th April, 1943. 


Bankruptey—Adjudication—A ppeal of debtor—Creditors seek to oppose 
adjudication—Right to be heard—** Person aggrieved °—Bankruptcy Act, 
1914 (4 & 5 Geo. 5, c. 59), 8. 18 (1), 108 (2). 

Appeal from Rochdale County Court. 

‘The petition in this case was filed on 5th February, 1942, by two creditors. 
After some delay the meeting of creditors was held on 24th February, 1943, 
when a resolution was passed that the debtor should be adjudicated bankrupt 
and that the Official Receiver should apply to the court for an adjudication 
order. At the hearing before the registrar of Rochdale County Court 
certain creditors opposed adjudication. The registrar allowed their counsel 
to address him. The only respondent to the application was, however, the 
debtor. An order for adjudication was made. The debtor appealed in 
person from that order. He made respondent to the appeal, the Official 
Receiver, the petitioning creditors and certain other creditors who opposed 
adjudication. The Official Receiver took the preliminary objection that 
individual creditors were not entitled to be heard on the appeal. It was 
submitted on behalf of the petitioning creditors, that any creditor had a 
right to be heard on an appeal of this kind. The Bankruptcy Act, 1914, 
s. 18 (1), provides: ‘* where a receiving order is made against a debtor, 
then if the creditors at the first meeting . . . by ordinary resolution resolve 
that the debtor be adjudged bankrupt .. . the court shall adjudge the 
debtor bankrupt; and thereupon the property of the bankrupt shall 
become divisible among his creditors and shall vest in a trustee.’’ Section 108 
(2) provides: ‘ orders in bankruptcy matters shall, at the instance of any 


’ 


person aggrieved, be subject to appeal, as follows ” :— 

Morton, J., said that it was common ground that the debtor could not, 
by making the creditors respondents to the appeal, make them proper 
respondents entitled to address the court, if they were in fact not proper 
respondents. In spite of the words of s. 18 (1), ‘‘ the court shall adjudge 
the debtor bankrupt,” it was established that the court was not bound in 
every case immediately to make an order of adjudication (In Re Pinfold 
{1892} 1 Q.B.D. 73). The creditors had resolved that the debtor be adjudged 
bankrupt. That having been done, the matter had passed out of their 
hands. The general body had made its decision and it was not for any 
individual creditor to intervene in the proceedings which had followed as 
a result of that decision. It would not only be productive of grave incon- 
veniences if individual creditors could demand to be heard on an appeal of 
this kind, but it would be contrary to the scheme which the Legislature had 
laid down. It had been submitted that each individual creditor was ‘a 
person aggrieved ” within s. 108 when the order of adjudication was made. 
Persons, who did not desire the order to be made, might be persons who 
were disappointed, they were not persons “ aggrieved ”’ within the definition 
given by James, L.J., in Ex parte Sidebotham, 14 Ch. D. 458, at p. 465. 
Neither the petitioning creditors nor the other creditors were within that 
definition. He could not see that any person, other than the Official Receiver 
and the debtor, was a proper party to the appeal. The court, if satisfied 
that exceptional circumstances existed which rendered it desirable in the 
interests of justice that a person, not a party, should be heard, might require 
that person to be brought before the court before deciding the matter. In 
this case he could not see that justice required that either the petitioning 
creditors or any other creditors should be brought before the court. Neither 
had a right to be heard on the appeal. 

Uruwatt, J., agreed. 

CounseL: V. R. Aronson ; Gallop ; Lever. 

Sotterrors : Solicitor, Board of Trade ; Woolfe & Woolfe. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY. 
Hays +. Hays. 
The President. 15th April, 1943. 

Divorce—A pplication to expedite decree absolute—Order to ex pedite—Proviso 
cnabling King’s Proctor to lodge objection—Practice in Divorce Division 
merely to express opinion—Desirability of judges of assize following practice 

Desirability of solicitor communicating with King’s Proctor forthwith. 

Application by the King’s Proctor for directions in connection with an 
application by a wife petitioner for a decree nisi of divorce on the ground 
of cruelty, to expedite the decree absolute. 

The petition was dated 2nd November, 1942, and the wife sued as a poor 
person. The parties had separated in 1937 and all the misconduct alleged 
had oceurred before that date. In reply to a letter from the petitioner’s 
solicitors informing him of the intended application to expedite the decree 
nisi, the King’s Proctor replied that no inquiry would be made by his 
department until the solicitors informed him that a decree nisi had been 
pronounced, The petition came on for hearing on 24th March at Leeds 
Assizes, and the learned judge decided that it was a case in which it would 
be right to expedite the decree absolute, as the petitioner was serving in 
the Land Army and was anxious to marry a serving soldier who was likely 
to be going abroad shortly. He accordingly made an order reducing the 
usual six months to one month, adding to the order: ‘ Provided that 
should the King’s Proctor lodge an objection to such period within fourteen 
days from the date of the hearing, the question of abridgement be referred 
to a judge of the Probate, Divorce and Admiralty Division in London.” 
The King’s Proctor later lodged an objection and applied for an extension 
of time. 

LORD MERRIMAN said that in any case in which special application was 
made for the shortening of time, it was the invariable practice of the King’s 





Proctor, and in his lordship’s opinion, his duty, to make special inquiries. 
When the matter came up for decision on application to a judge, it was the 
practice to allow the King’s Proctor’s costs of the inquiries as against the 


petitioner. As a rule, no costs were asked for or allowed in poor persons’ 
cases. It followed that the King’s Proctor might be put in great difficulties 


if any encouragement was given to an undue number of such applications. 
It was not practicable for the King’s Proctor to begin his work in advance of 
the pronouncing of the decree nist. The King’s Proctor was perfectly correct 
in informing the solicitor, who wrote to him before the trial, on this. Owing 
to the volume of divorce work at Leeds Assizes the registrar did not com- 
municate with the King’s Proctor until five days after the decree nisi was 
pronounced, but the solicitor, as he had been advised by the King’s Proctor, 
could have communicated on the very day and then inquiries could have 
begun so many days earlier. It was not for his lordship to lay down any 
practice for His Majesty’s judges of assize, but he suggested that the same 
desired result would be obtained, if, instead of making an order for the 
reduction of the period, even with a proviso such as was made in this case, 
they were to follow the lines of the Divorce Division and express an opinion, 
without making an order, that the case was one for expedition and direct 
that the papers, if the case was one proceeding in a district registry, be at 
once transferred to London for the purpose, and if the case was already 
proceeding in the principal registry, direct that the matter be put in train 
at once. In such cases the petitioner’s solicitor would be well advised, 
even if he had not already been so directed by the King’s Proctor, to 
communicate with the King’s Proctor at once, so that the King’s Proctor 
might begin his inquiries at the earliest possible moment. But he could not 
begin his inquiries until assured in one way or another that the petitioner 
was aware of his obligations in the matter of providing for the King’s 
Proctor’s expenses in a proper case. He would extend the King’s Proctor’s 
time indefinitely so as to enable him to complete his inquiries, and ‘as was 
the invariable practice, the King’s Proctor would tell the petitioner's 
solicitors immediately he was ready so that the application could be brought 
before a judge in the ordinary course. As the month had nearly elapsed 
and ashort vacation was approaching, he would, in the special circumstances, 
give liberty to the petitioner to make an application, as a matter of urgency, 
before the King’s Proctor had intimated that his inquiries were complete. 

CounseL: FE. Holroyd Pearce ; Leslie Brooks. 

Soticirors: The King’s Proctor ; Pedley, May & Fletcher, for Redpath, 
Marshall & Holdsworth. 

(Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 








Rules and Orders. 


S.R. & O. 1943, No. 639/L. 13. 
OATHS. 
ADMINISTRATION OF OATHS (ENEMY TERRITORY) 
DaTep ApRIL 22, 1943. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, in 
exercise of the powers conferred on me by section one of the Evidence and 
Powers of Attorney Act, 1940, as amended by section one of the Evidence 
and Powers of Attorney Act, 1943, and of all other powers enabling me 
in this behalf, do hereby make the following Order :— 

1.—Power to administer oaths in enemy territory, etc.J—(1) In any country 
or territory which is under the sovereignty of a Power with which His 
Majesty is at war (not being territory in the occupation of His Majesty 
or of a Power allied with His Majesty), and in any country or territory which 
is in the occupation of a Power with which His Majesty is at war, any 
British subject who 

(a) is for the time being the official representative of prisoners of 
war or other persons detained or interned in any camp or place in that 
country or territory ; 

(b) is a member of the Colonial Legal Service or the 
Administrative Service, or a barrister, an advocate, or a solicitor: 

(c) has been, at any time since the 3rd September, 1939, the maste: 
of a British ship, and is the holder of a valid master’s certificate o1 
certificate of service ; or 

(d) was, immediately before the material date, the manager of a 
branch in that country or territory of any Bank specified in the Schedule 
to this Order, 

shall have power, during the present war, to administer oaths and take 
affidavits for all purposes for which an oath may be administered or affidavit 
taken by a commissioner for oaths appointed under section one of the 
Commissioners for Oaths Act, 1889. 

(2) No person authorised by this Order to administer oaths and take 
affidavits shall administer an oath or take an affidavit for the purposes 
of any proceeding in which he has an interest. 

(3) In the jurat or attestation to any document in respect of which 
an oath or affidavit is administered or taken by any person in the exercise 
of any power conferred by this Order there shall be stated 

(a) the place at which and the date on which the oath or affidavit is 
administered or taken ; 

(6) the full name, nationality, and description of the person adminis 
tering the oath or taking the affidavit, including sufficient particulars 
of the capacity in which he does so, and, in the case of a person being 
a member of His Majesty’s forces, his rank and service number : 
Provided that the name of a ship shall not be included in any such 

particulars as aforesaid, and where the oath or affidavit is administered 
or taken by any such person as is mentioned in sub-paragraph (¢) of 
paragraph (1) of this Article, there shail be stated, instead of the name of 


THE ORDER, 1948. 
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the ship of which he was master, the name of the person by whom he was 
employed as such. 

(4) Paragraph (1) of this Article shall have effect, in its application 

to Scotland, as if at the end thereof there were added the words ** or by a 
judge ordinary, magistrate, justice of the peace or notary public”, and in 
its application to Northern Ireland, as if for the reference to a commissioner 
for oaths appointed under section one of the Commissioners for Oaths 
Act, 1889, there were substituted a reference to a commissioner to administer 
oaths appointed under section seventy-four of the Supreme Court of 
Judicature Act (Lreland), 1877. 

2. Interpretation and citation.|—(1) The Interpretation Act, 1889, shall 
apply to the interpretation of this Order as it applies to the interpretation 
of an Act of Parliament. 

(2) In this Order the following expressions have the meanings hereby 
respectively assigned to them, that is to say : 

‘master’s certificate” means a certificate of competency as master 
which has been granted under section ninety-eight of the Merchant 
Shipping Act, 1894, or which, by virtue of any Order in Council under 
section one hundred and two of that Act, has the same force as a certificate 
so granted, and * certificate of service”? means a certificate of service 
as master of a foreign-going ship granted under section ninety-nine of 
that Act; 

* the material date’ means, in relation to any country or territory 
in Europe or Africa, the 3rd September, 1939, and in relation to any 
other country or territory, the 6th December, 1941 ; 

* Official representative ’? means, in relation to prisoners of war or 
other persons detained or interned in any camp or place, the person 
recognised by the detaining Power as competent to represent them before 
that Power ; 

’ solicitor ’’ means a solicitor of the Supreme Court or of the Supreme 
Court of Northern [reland, and any person enrolled or deemed to have 
been enrolled as a solicitor under the Solicitors (Scotland) Act, 1933. 

(3) This Order may be cited as the Administration of Oaths -(Enemy 
Territory) Order, 1943. 

Dated the twenty-second day of April, 1943. 

SCHEDULE. 

The Hong Kong and Shanghai Banking Corporation. 

The Eastern Bank Limited. 

The Chartered Bank of India, Australia and China. 

The Mercantile Bank of India Limited. 


Simon, ©. 
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Notes and News. 


Honours and Appointments. 
The King has approved the appointment of Mr. Lionen LEONARD 
COHEN, K.C., as one of the Justices of the High Court of Justice (Chancery 
Division). An appreciation appears at p. 159 of this issue. 





It is announced by the Colonial Office that the King has been pleased to 
approve the appointment of Mr. Joan Woopmay, formerly Civil Judge of 
the Iraqi Courts, to be Chief Justice of the Seychelles. Mr. Woodman was 
called by the Inner Temple in 1914. 


Notes. 
The Judicial Committee of the Privy Council began their Easter Sittings 
on Tuesday last with a list of twenty-two appeals, of which three are from 
three from Palestine, two from West Africa and fourteen from 
There is also one prize appeal from Gibraltar. Six judgments 


Canada, 
India. 
await delivery. 

The accounts for 1942 of The Guarantee Society, Ltd., show premiums 
received of £67,620 (against £68,800 in 1941). The eredit balance on 
protit and loss account, after providing for all claims paid and outstanding, 
together with other outgoings, amounts to £13,980 (against £14,807 in 
1941). A dividend of 15s. per share, less tax (same), has been declared. 

The Directors of the Alliance Assurance (o., Ltd., have resolved to 
declare at the annual general court, to be held on the 26th May next, a 
dividend of 18s. per share (less income tax) out of the profits and accumula- 
tions of the company at the close of the year 1942. An interim dividend of 
Ss. per share (less income tax) was paid in January last. and the balance 
of 10s. per share (less income tax) will be payable on and after the 
5th July next. 


Wills and Bequests. 
Mr. C, L. W. Nicholson, retired solicitor, formerly Clerk to the Dewsbury 
West Riding magistrates, left £7,272, with net personalty £6,989. 
Mr. William Frederick Wilkinson Rhodes, solicitor. of Harrogate, left 
£29,180, with net personalty £8,207. 


WAR DAMAGE REPAIRS. 

The War Damage Commission issued in the London Gazette of Friday, 
30th April, and Tuesday, 4th May, notices which affect the following areas— 

Borovcu or Lowestorr: An foman Hill, Waveney 
and Central Wards. 

County Poroucn or Ipswicn : An area comprised by the hereditaments, 
known as Nos. 9, 11, 13, 15, 17, 19 and 21, Star Lane, and No. 1, Pleasant 
Row. 

A plan of the area may be inspected at the Town Hall, Ipswich. 


area comprising 





The notice relating to Lowestoft should be read in conjunction with the 
notice which appeared in the London Gazette on 7th November, 1941. 
The conjoint effect of these two notices is that within the wards now 
specified, all works costing more than £100, or ten times the net annual 
value, whichever is the less, should be submitted to the Commission. In 
the remainder of the area of the Borough of Lowestoft, all works costing 
more than £1,000, or ten times the net annual value, whichever is the less, 
should likewise be submitted to the Commission. 

County PorouGH oF Liverroo.: An area comprising the following 
Wards: Sandhills, Kirkdale, North Scotland, Netherfield, South Scotland, 
Vauxhall, Exchange, St. Anne's, Castle Street, St. Peter’s, St. George's, 
Abercromby, Brunswick and Dingle. 

County PoRoUuGH OF MIDDLESBROUGH: An area comprising parts of 
the following Wards: Cannon Ward—that part to the East of Brentnall 
Street and Boundary Road; Vulcan Ward—that part to the West of 
Albert Road and Exchange Place. 

The notice relating to Liverpool should be read in conjunction with the 
notice which appeared in the London Gazette on 19th August, 1941. The 
conjoint effect of these two notices is that within the wards now specified 
all works costing more than £100, or ten times the net annual value, which- 
ever is the less, should be submitted to the Commission. In the remainder 
of the area of the County Borough of Liverpool, all works costing more than 
£1,000, or ten times the net annual value, whichever is the less, should 
likewise be submitted to the Commission. 

The notices are issued under s. 7 (2) of the War Damage Act, 1941, 
whereby provision is made for securing that the making of payments by the 
Commission in respect of war damage shall have regard to the public 
interest. The publication of the notices in the Gazette is, therefore, of 
great importance to all those with interests in war-damaged property, 
and particularly to those professionally concerned with work on such 
properties, since upon them must, in practice, fall the responsibility, on 
behalf of their clients, for seeing that the requirements of the Act are 
complied with. 

The effect of the notices is that any person proposing to execute works 
for the repair of war damage, other than temporary works, in the named 
areas where the total ultimate will be more than £100 (or 
ten times the net annual value, whichever is the less) on any one heredita- 
ment, or in the named Ipswich area, any such work at all, must first inform 
the Commission. It is important to note that the test is the aggregate cost 
(past, present and future) of repairing war damage, not the amount spent 
at any one time. The Commission in its turn will consult the appropriate 
local and planning authorities to ascertain whether the carrying out of the 
proposed works would conform with their intentions regarding replanning 
and other public interests. The condition laid down regarding notification 
will be strictly enforced, and the incurring of a larger expenditure in the 
specified areas than that named, or the carrying out of any work 
at all in the named Ipswich area, without prior notification to the Com- 
mission will render the person doing such works liable to forfeit the right to 
repayment by the Commission. If, therefore, there is a doubt 
whether the figure named will be exceeded, the proposed work 
should be notified to the Commission. The powers conferred upon the 
Commission by the Act are exercisable only in direct relation to war damage. 


cost 








War Legislation. 


STATUTORY RULES AND ORDERS, 1943. 


Administration of Oaths (Enemy Territory) Order, 

April 22. ! 

Apparel and Textiles. 
April 23. 

Apparel and Textiles. Gloves (No, 7) Directions, April 23 

Control of Noise (Defence) (No. 2) Order, Aprit 21. 

.P. 611. Control of Timber (No. 29) Order, April 16. 

.P. 585 to 587 (as one document). Defence (General) Regulations, 193%. 
Orders in Council, April 20, amending reg. 40ac; adding 
reg. 47ca (Inquiries as to competency of certificated officers) 
and amending the Third Schedule ; amending reg. 72. 

Delegation of Emergency Powers (Ministry of Agriculture 
for Northern Lreland), April 17. 

Fresh Fruit, Vegetables and Flowers (Use of Containers) 
Order, April 24. 

Meals in Establishments Order, 1942. 
April 23. 

Merchant Shipping. National Union of Seamen (Membership 
Contributions) Order, April 16. 

National Debt. Post Office Register Amendment (No. 1) 
Regulations, April 8. 

Reconditioned Service 
April 23. 

Scrap Substitutes (Labelling and Prices) Order, April 27. 

War Damage (Notification and Claims) (Highways) Regula- 
tions, April 21. 

DRAFT STATUTORY RULES AND ORDERS, 1943. 


Supreme Court, England. Provisional Non-Contentious 
Probate Rules, April 16. 


No. 639/L.13. 
).P. 618. Fur Apparel (No. 5) Directions. 


.P. 619. 
.P. 624. 


U.P. 622. 
E.P. 632. 
.P. 628. Amendment Order, 
». P. 635. 
No. 531. 
General Licence. 


E.P. 620. Clothing. 


E.P. 638. 
No. 612. 


Procedure. 
TREASURY. 


Defence (General) Regulations, 1939. Vol. I (as amended up to and 
including March 22, 1943). 13th ed. 5s. (5s. 4d.). 











